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Despite Federal Portability, Estate Planning Still Necessary

Introduction

     As of last year, the estate tax was in a “repealed” status.  Anyone passing away in 2010, including the late owner of the New York Yankees, George Steinbrenner, was fully exempt from the estate tax.  However, as of January 2011, the estate tax has been reenacted and changed.  On the federal level, estates valued at $5 million or less will be completely estate tax free.  The highest estate tax rate continues to be 35%.  In addition, for federal estate tax purposes, marital and bypass trusts used to be required to take advantage of a spouse’s exemption in the estate tax.  It is no longer required to have a valid marital bypass trust to take advantage of your spouse’s exemption.  The federal law allows your estate to automatically use a deceased spouse’s exemption to reduce your estate taxes when you die.  Spouses have a total of $10 million potential between them.  This is very important since the law also states that if a deceased spouse does not use the full $5 million dollars the balance rolls over to the surviving spouse.

State Influence


Until now, most large estates only had to consider federal estate tax consequences.  What frustrates the seemingly blissful existence of the first paragraph in this report is that there are two sovereign taxing bodies that are entitled to tax estates.  One is the federal government; the other is the state of residency in which the deceased taxpayer lived.  In response to the high dollar limit on the estate tax exclusion enacted by the federal government for this year, states have responded.  As of February 2011, several states have enacted estate taxes that carry lower exemption amounts.  Illinois, for example, has imposed a $2,000,000 exemption.


It is in the state level taxes that martial and bypass trusts become relevant again in tax planning.  Illinois, for instance does not have portability with the federal estate tax.  If you do not have a valid bypass/marital trust, the unused portion of the Illinois estate tax exemption is lost. Further, with only a $2 million dollar exemption, the state will receive estate taxes on some of the money that is exempt from federal estate taxes.  For a business person, farmer, or even a well funded retiree’s estate, this can spell disaster in the form of a large state estate tax due.

Legal Utility of Trusts


While the tax utility of trusts may have been diminished under the new federal estate tax laws, it is also remarkable that legal utility remains in state estate 
planning with the use of trusts.  Some of the benefits are still present with trusts, i.e., who gets to manage the property and who gets the property in the end.  Without effective estate and business succession planning, many businesses are still at risk to succeed to the next generation.       
Estate Plan


To best deal with these issues, individuals should have a complete estate plan including a will, living will, health care and property power of attorney, a marital trust, and a bypass trust. Quite simply put, the living will, the healthcare and the property power of attorney documents aid an individual in sorting out issues with their healthcare and property decisions.  The will directs the estate as to what to do when a person dies and how they want their affairs handled.  The marital and bypass trusts keep and carry the estate tax exemption forward and also provide for control of closely-held entities when a person passes on.

Conclusion
     There are factors driving this trend!  First, states such as Illinois are running huge deficits.  The easiest way to get tax revenues is quite simply to raise taxes, including the estate tax.  Even though eleven states currently have their own estate tax separated from that of the federal government, the trend is that more and more states are moving towards uncoupling their estate taxes from that of the federal government.  


Combine the trend in the states with control and decision making factors that are always critical and present no matter what the estate tax exemption is.  Individuals are always wise to execute marital and bypass trusts as part of their complete estate and business succession plan.  If you have a business or any other assets, our advice is to begin estate and business succession planning today.  Without a complete plan, your business is at the mercy of the state and federal governments, and those that administer your estate.  


What is especially frightening is that your state may still be coupled to the federal exemption.  If your spouse passes away and the state subsequently enacts a separate estate tax law, your marital exemption can and will be lost.  This could happen at the federal level as well, given the federal estate tax is subject to change in the next two years.  Begin planning today!                                                                 3-11

Are you looking for a well-recognized, knowledgeable, and dynamic speaker on business, tax and financial topics for your local, regional or national audience?

Look no further!

Dr. Bart A. Basi is a nationally recognized expert on matters of 

· business valuation, 

· business succession, 

· retirement and estate planning, 

· strategic planning, mergers and acquisitions,

· tax aspects of business decisions, and

· financial decision making.

It doesn’t matter whether your group or association is small, medium or large, Dr. Basi has addressed groups of all sizes in venues throughout the United States, Mexico and Canada.  Formats for the meetings can vary from workshop, to seminar, to formal presentation.  Dr. Basi will bring enlightenment on many topics to the members of your group or association.

Dr. Basi’s credentials underscore his performance whenever he addresses an audience.  Educated at some of the best schools in the country (Syracuse University, University of Louisville, Indiana University, and Stanford University), he holds degrees in Accounting, Finance, Economics and Law.  Besides being a retired university professor, he is a CPA and a lawyer specializing in business transactions.  He lectures, writes, researches and advises throughout the United States.  He is the author of several books and has published hundreds of articles on business topics.

Typical comments received over the years regarding Dr. Basi’s help and advice include:

· “Best speaker I have ever heard.”  
· “ . . . it’s clear that your appearances had an impact on our group.  I heard only positive things about your session on business valuation.  And the fact that you spent time on an individual basis with so many members in the exhibit hall . . . was phenomenal! . . . Thanks again for your valuable contribution to the success of our . . . convention.”
· “(Dr. Basi’s) knowledge is unparalleled and his presentation style is dynamic, interactive and entertaining.  
You certainly get your money’s worth with Bart.”

· “Our members flock to his programs because they know they will get a ‘meaty’ program full of take-home and ‘put into immediate use’ tips.  I think the real success of a speaker is shown by the number of folks that stay after a presentation to pick his brain and in this case, Bart is like the Pied Piper, they can’t get enough of him.”
· “A number of positive comments were received from those in attendance at both of the sessions concerning your obvious command of the subject matter, and the caliber of your presentation.”
If you would like to receive the Financial, Legal & Tax Advisory by email, please send an email to newsletter@taxplanning.com.
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